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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37. CFR 1.114, 
including the fee set forth in 37 CFR 1.17(e), was filed in this 
application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicant's submissions filed on 
October 10, 2 005 and February 2, 2 006 have been entered. 

WITHDRAWN REJECTIONS 

2. The' 35 U.S.C. 112 rejections of claims 1-12, 15, and 18-22 
of record in the Office Action mailed August 2, 2005, Pages 2-3 
Paragraph 3, have been withdrawn due to Applicant's amendments 
in the Paper filed October 10, 2005. 

Claim Rejections - 35 USC § 102 

3. The text of those sections of Title 35, U.S. Code not 
included in this action can be found in a prior Office action; 
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4. The 35 U.S.C. 102 rejections of claims 1-2, 5-6, 8, 15, 18- 
19, and 21-22 as anticipated by Maimets are repeated for the 
reasons set forth in the previous Office Actions mailed March 
15, 2005, Pages 4-6 Paragraph 7, and August 2, 2005, Pages 3-4 
Paragraph 4 . 

5. Claims 1-2, 6-8, 15, and 19-22 are rejected under 35 
U.S.C. 102(b) as being anticipated by Doucet (USPN 4,364,882). 

Regarding claim 1, Doucet anticipates a tubular product 
comprising at least a tubular base layer (represented by the 
outer wall of the tube) and the innermost layer made of plastic 
by continuous extrusion (see abstract) . The base layer and the 
innermost layer have poor adhesion to each other since an 
intermediate filling material is placed between the two layers 
(see abstract) . The filling material is formed of foamed 
plastic (col. 2, 1.10-13). The filling material acts as a tying 
layer being of adhesion plastic tying the innermost and base 
layers together (col. 3, 1.12-17). All three layers are 
meltingly extruded simultaneously. Therefore, the tying layer 
is meltingly extruded simultaneously with the innermost layer 
against the base layer. Regarding claim 2, the limitation that 
"the extrusions are in the ground" is an intended use/functional 
limitation that receives little patentable weight in an article 
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claim. Articles are defined by what the article is, not what it 
does or where it is located. In this case, Doucet teaches that 
the tubular product is used as large dimension underground 
pipelines for drainage of sewage and rainwater (see abstract and 
col.l, 1.10-15). Regarding claim 6, the tying layer contains a 
filling agent (col. 3, 1.21-24). Regarding claim 7, the 
•innermost layer is extruded therefore it is oriented. Regarding 
claims 8 and 19-21, the tying layer is extruded foamed plastic 
therefore it has stretched foam bubbles. Regarding claims 15 
and 22, Doucet anticipates a tubular product comprising a 
tubular base layer (represented by the outer layer) , a tubular 
innermost layer made of plastic by continuous extrusion 
(represented by the inner layer) , and a tubular tie layer of 
foamed plastic between and itself adhered to the base layer and 
the innermost layer (represented by the filling material) . The 
tie layer is made of meltingly extruded adhesion plastic, is 
extruded simultaneously with the innermost layer against the 
base layer and has better adhesion to the base and innermost 
layers than the base and innermost layers have to each other to 
tie the base and innermost layers together (see abstract) . 
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6. Claims 1-3, 5-8, 15, and 18-22 are rejected under 35 
U.S.C. 102(b) as being anticipated by Nishidome et al (WO 
89/06595 Al) . 

Regarding claim 1, Nishidome et al anticipate a tubular 
product comprising at least a tubular base layer (reference 
number 11, Figure 7) and an innermost layer (reference number 
13, Figure 7). The innermost layer is made of plastic by 
continuous extrusion (p. 10, 1.4-6). The base layer. and the 
innermost layer have poor adhesion to each other because the 
base layer is a metal and the inner layer is a plastic. A layer 
of foamed plastic (reference number 14, Figure 7) is between and 
itself adhered to the base layer and the innermost layer as a 
tying layer therebetween, the layer of foamed plastic being of 
adhesion plastic (p. 11, 1.1-22). The limitation that the 
"adhesion plastic is meltingly extruded simultaneously with the 
innermost layer against the base layer" is a process limitation 
and therefore receives little patentable weight in an article 
claim. Articles are defined by structure alone, and process 
limitations are only given weight in article claims with regard 
to the structure in which the process provides the article. In 
this case, the structure provided by the process limitation is 
that the foamed adhesion plastic tie layer is adhered directly 
to the innermost and base layers. What method is used to arrive 
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at this structure is not germane to the patentability of the 
article claim. Therefore, the coated foaming adhesive taught by 
Nishidome et al forming the tie layer reads on Applicant's • 
claimed tie layer. Regarding claim 2, the limitation that "the 
extrusions are in the ground" is an intended use/functional 
limitation that receives little patentable weight in an article 
claim. Articles are defined by what the article is, not what it 
does or where it is located. In this case, Nishidome et al 
teach a tubular product meeting the structural limitations and 
would be capable of being placed in the ground. Regarding claim 
3, the base layer is made of metal (see abstract) . Regarding 
claim 5, the inner surfaces of the tying layer and innermost 
layer are substantially smoother than an inner surface of the 
base layer, because the base layer is metal and the foam of the 
tie layer is used to provide a uniform thickness for the 
interior innermost layer. Regarding claim 6, the tying layer 
contains a filling agent (p. 11, 1.9-13). Regarding claim 7, the 
innermost layer is made of oriented plastic, because the plastic 
is formed by extrusion, which inherently orients the plastic to 
at least some extent. Regarding claims 8 and 18-21, the tying 
layer comprises stretched foam bubbles because the foam bubbles 
stretch in order to expand the foam. Regarding claims 15 and 
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22, Nishidome et al meet the limitations of claims 15 and 22 for 
the same reasons as presented above with regard to claim 1 . 

Claim Rejections - 35 USC § 103 

7. The text of those sections of Title 35, U.S. Code not 
included in this action can be found in a prior Office action. 

8. The 35 U.S.C. 103 rejections of claims 3-4 over Maimets in 
view of Bast are repeated for the reasons set forth in the 
previous Office Action mailed March 15, 2005, Pages 7-8 
Paragraph 8 . 

9. The 3 5 U_. S.C. 103 rejections of claims 7, 9 and 2 0 over 
Maimets in view of Stanley are repeated for the reasons set 
forth in the previous Of f ice Action mailed March 15, 2005, Pages 
8-10 Paragraph 9. 

10. The 35 U.S.C. 103 rejection of claim 10 over Maimets in 
view of Stanley and Donuiff is repeated for the reasons set 
forth in the previous Office Action mailed March 15, 2005, Pages 
10-12 Paragraph 10. 
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11. The 35 U.S.C. 103 rejection of claim 11 over Maimets in 
view of Cook is repeated for the reasons set forth in the 
previous Office Action mailed March 15, 2005, Pages 12-13 
Paragraph 11. 

12. The 35 U.S.C. 103 rejection of claim 12 over Maimets in 
view of Hunter is repeated for the reasons set forth in the 
previous Office Action mailed March 15, 2005, Pages 13-14 
Paragraph 12 . 

13. Claim 9 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Doucet in view of Stanley (USPN 4,640,313) . 

Doucet teaches all that is claimed in claim 1 as presented 
above, and teaches that the tying layer is formed of 
polyethylene foam (col. 3, 1.18-20). Doucet fails to teach that 
the polyethylene forming the tying layer is cross-linked. 
However, Stanley teaches that foaming of polyethylene foam used 
in forming intermediate layers of tubular products is cross- 
linked in order to aid in foaming the material (col. 8, 1.38-39) . 
One of ordinary skill in the art would have recognized that 
material such as polyethylene foam is cross-linked in order to 
aid foaming, when forming intermediate layers of tubular 
products, as taught by Stanley. 
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Therefore, it would have been obvious to one having 
ordinary skill in the art at the time Applicant's invention was 
made to add a cross -linking agent to the polyethylene foam of 
Doucet to form cross-linked polyethylene foam in order to aid in 
foaming of the polyethylene when forming the intermediate layer 
of Doucet, as taught by Stanley. 

14. Claim 10 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Doucet in view of Stanley (USPN 4,64 0,313) and 
further in view of Donuiff et al (USPN 4,870,111). 

Doucet teaches all that is claimed in claims 1 as discussed 
above, but fail to explicitly teach forming the tie layer from 
grafted polyethylene. Stanley provides motivation for cross- 
linking the polyethylene foam of Doucet for the reasons 
presented above. Donuiff et al teach that polyolefin foam is 
more resilient and flexible than polystyrene foam, but has a 
narrow molding range unless the foam is crosslinked (col.l, 
1.36-59). Donuiff et al also teach that moldable crosslinked 
polyethylene is formed in several ways . including adding a 
crosslinking agent, or radiation (col. 2, 1.35-64), but these 
methods are very expensive. Donuiff et al further teaches that 
an improved method, which would not cost as much to manufacture 
and have superior properties, includes taking a silane-modif ied 
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polyolefin or grafted polyethylene containing a silanol 
condensation catalyst with a blowing agent to produce moldable 
foamed beads which cross link internally when exposed to 
moisture (col. 3, 1.31-35). One of ordinary skill in the art 
would have recognized that a polyethylene foam should be cross 
linked in order to make the foam more moldable and therefore 
able to be extruded, and that a grafted polyolefin containing a 
catalyst is less expensive to form into a moldable cross linked 
foam than a polyolefin combined with a cross linking agent, as 
taught by Donuiff et al . * 

Therefore, it would have been obvious to one having 
ordinary skill in the art at the time the applicant's invention 
was made to substitute a grafted polyolefin of Donuiff et al for 
the polyolefin of Stanley and Doucet, in order to make the 

i 

crosslinking process before foaming the tie layer less 
expensive, as. taught by Donuiff et al . 

15. Claim 11 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Doucet in view of Cook et al (USPN 4,386,629). 

Doucet teaches all that is claimed in claim 1 as presented 
above. Doucet fails to teach the type of joint used to join 
multiple pipes together. However, Cook et al teaches that a 
cross-linked plastic sleeve that has a diameter compressed to a 
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smaller size than normal prior to heating, which causes the 
sleeve to attempt to expand to its normal size before pressing 
up against the inner surface of the two tubular products being 
joined, is a well-known joint used in the art of forming pipe 
lines (see abstract and col. 4, 1.23-27). One of ordinary skill 
in the art would have recognized that a cross-linked plastic 
sleeve having a diameter compressed prior to heating, in which 
the sleeve, presses against the pipes joined, is a well known 
joint in the art of pipeline formation, as taught by Cook et al. 

Therefore, it would have been obvious to one having 
ordinary skill in the art to use the joint of Cook et al as a 
joint in Doucet in order to connect two tubular products, since 
it is well-known in the art to join multiple tubular products 
together to form a pipeline and the joint of Cook et al is a 
well-known joint in the art, as taught by Cook et al . 

16. Claim 12 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Doucet in view of Hunter (USPN 4,277,091) . 

Doucet teaches all that is claimed in claim 1 as presented 
above. Doucet fails to teach the type of joint used to join 
multiple pipes together. However, Hunter teaches a well-known 
joint used to interlock . lengths of lined conduit to form a 
continuously lined conduit (col.l, 1.7-12). When forming 
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connections between conduits having a liner such as the conduits 
of Doucet the joint cannot be formed by traditional methods such 
as welding or traditional interference fit joints (col. 1-2). 
Instead in order to preserve the lined conduits at the 
connection point a sleeve is situated inside the joint 
(reference 30, Figure 2) and a collar that clamps by means of 
its heat-recoverability is situated outside the joint (reference 
number 20, Figure 2 and col . 2 , 1.56-67). One of ordinary skill 
in the art would have recognized that a sleeve and clamping 
collar combination joint is used when joining two lined 
conduits, in order to preserve the lined conduits at the 
connection point, as taught by. Hunter. 

Therefore, it would have been obvious to one having 
ordinary skill in the art at the time Applicant's invention was 
made to use the sleeve situated inside the joint and the 
clamping collar situated outside the joint of Hunter as a joint 
to connect two tubular products of Doucet, in order to preserve 
the lined conduits at the connection point, as taught by Hunter. 

17. Claim 11 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Nishidome et al in view of Cook et al (USPN 
4,386,629) . 
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Nishidome et al teach all that is claimed in claim 1 as 
presented above. Nishidome et al fail to teach the type of 
joint used to join multiple pipes together. However, Cook et al 
teaches that a cross-linked plastic sleeve that has a diameter 
compressed to a smaller size than normal prior to heating, which 
causes the sleeve to attempt to expand to its normal size before 
pressing up against the inner surface of the two tubular 
products being joined, is a well-known joint used in the art of 
forming pipe lines (see abstract, and col . 4 , 1.23-27) . One of 
ordinary skill in the art would have recognized that a cross- 
linked plastic sleeve having a diameter compressed prior to 
heating, in which the sleeve presses against the pipes joined, 
is a well known joint in the art of pipeline formation, as 
taught by Cook et al . 

Therefore, it would have been obvious to one having 
ordinary skill in the art to use the joint of Cook et al as a 
joint in Nishidome et al in order to connect two tubular 
products, since it is well-known in the art to join multiple 
tubular products together to form a pipeline and the joint of 
Cook et al is a well-known joint in the art, as taught by Cook 
et al . 



Application/Control Number: 08/981,360 Page 14 

Art Unit: 1772 

18. Claim 12 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Nishidome et al in view of Hunter (USPN 
4, 277, 091) . 

Nishidome et al teach all that is claimed in claim 1 as 
presented above. Nishidome et al fail to teach the type of 
joint used to join multiple pipes together. However, Hunter 
teaches a well-known joint used to interlock lengths of lined 
conduit to form a continuously lined conduit (col.l, 1.7-12). 
When forming connections between conduits having a liner such as 
the conduits of Nishidome et al the joint cannot be formed by 
traditional methods such as welding or traditional interference 
fit joints (col. 1-2). Instead in order to preserve the lined 
conduits at the connection point a sleeve is isituated inside the 
joint (reference 30, Figure 2) and a collar that clamps by means 
of its heat-recoverability is situated outside the joint 
(reference number 20, Figure 2 and col. 2, 1.56-67). One of 
ordinary skill in the art would have recognized that a sleeve 
and clamping collar combination joint is used when joining two 
lined conduits, in order to preserve the lined conduits at the 
connection point, as taught by Hunter 1 . 

Therefore, it would have been obvious to one having 
ordinary skill in the art at the time Applicant's invention was 
made to use the sleeve situated inside the joint and the 
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clamping collar situated outside the joint of Hunter as a joint 
to connect two tubular products, of Nishidome et al, in order to 
preserve the lined conduits at the connection point, as taught 
by Hunter. 

ANSWERS TO APPLICANT'S ARGUMENTS 

19. Applicant's arguments regarding the 3 5 U.S.C. 112 
rejections of record have been considered but they are moot 
since the rejections have been withdrawn. 

20. Applicant's arguments regarding the 35U.S.C. 102 
rejections of claims 1-2, 5-6, 8, 15, 18-19, and 21-22 as 
anticipated by Maimets have been fully considered but they are 
not persuasive. 

In response to Applicant's argument that Maimets fails to 
teach the tying layer claimed in claims 1, 15, and 22, the 
limitations "a layer of foamed plastic", "the tie layer is made 
of meltingly extruded adhesion plastic", and "a layer of foamed 
plastic" in each of the independent claims respectively do not 
limit the tying layer to only a foamed adhesion plastic. This 
is especially true since claim 6 requires that a filling agent 
be contained in the tying layer. Because the claimed tying 
layer is broadly recited it must be given its broadest 
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reasonable interpretation. In this case, the broadest 
reasonable interpretation is a layer comprising foamed plastic 
that is adhesive. How the foamed plastic possesses its adhesive 
properties is not germane to the patentability of the claim as 
it is currently written; only that it is adhesive. Maimets 
teaches a foamed plastic material that is filled with grout that 
is adhesive to the innermost layer and the base layer. 
Therefore, even though the grout may be the part of the foamed 
plastic that causes the plastic to be adhesive, the foamed 
plastic layer is still adhesive, because the grout is within the 
foamed plastic layer and because the layer must be considered as 
a whole, the foamed plastic layer containing the grout reads on 
the layer of foamed plastic claimed. 

Conclusion 

21. The prior art made of record and not relied upon is 
considered pertinent to applicant's disclosure. Spence et al 
(USPN 4,846,648) . 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to 
Christopher P. Bruenjes whose telephone number is 571-272-1489. 
The examiner can normally be reached on Monday thru Friday from 
8 : 00am-4 : 30pm. 
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If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Harold Pyon can be 
reached on 571-272-1498. The fax phone number for the 
organization where this application or proceeding is assigned is 
571-273-8300. 



Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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